United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



upnutlTAjPY 


TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


OCTOBER TERM, 1920. 

No. 3427. 



PHILLIPS & SAGER, A CORPORATION, APPELLANT, 


VS. 


JOHN P. KERN. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JULY 22 , 1920 . 


PRINTED AUGUST 17, 1920. 








Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1920. 

No. 3427. 


PHILLIPS & SAGER, A CORPORATION, APPELLANT, 

vs. 

JOHN P. KERN, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. 


Caption . n 

Declaration . 1 

Plea . -I 

Memoranda: Joinder of issue, note of issue and notice of trial 

filed: verdict for plaintiff for $1,500.00. 4 

Motion for a new trial overruled and judgment on verdict or¬ 
dered; judgment; appeal noted. 5 

Memoranda: Appeal bond (supersedeas> approved and filed; 

time within which to submit bill of exceptions extended.... 5 

Order making Dill of exceptions part of record. 6 

Assignments of error. 0 

Designation of record. 8 

Clerk’s certificate. 0 


Bill of exceptions. 10 

Testimony of John I‘. Kern. 10 

Testimony of Oscar G. Vogt. 11 

Further testimony of John I*. Kern. 15 

Testimony of Frank M. Johnson. 10 

William Clahaugh. 10 

John Arthur Lewis. 17 


Contract of January 30, 1017. 

Testimony of Alplieus Coe. 

Testimony of Charles I). Sager... 

Colloquy . 

Defendant’s Exhibits Nos. 1 and 2 


IS 

21 

23 

24 


Colloquy . 20 

Defendant’s prayers.<. 20 

Instructions to jury. 20 

Charge to the jury. 31 


Print. 

1 

1 

3 

3 

3 

4 
4 

4 

5 
5 
0 
0 
8 

11 

12 

12 

13 

13 

10 

18 

19 

20 
21 

23 

24 

25 


Judd & Detwkilek (Inc. >, Printers, Washington, 1). C., July 23, 1920. 

































Court of Appeals of the District of Columbia. 


No. 3427. 

Phillips & Sager, a Corporation, Appellant, 

vs. 

John P. Kern. 


a Supreme Court of the District of Columbia. 

At Law. No. 61669. 

John P. Kern, Plaintiff, 
vs. 

Phillips & Sager, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 14, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. No. 61669. 

John P. Kern, Plaintiff, 
vs. 

Phillips & Sager, a Corporation, Defendant. 

The plaintiff, John P. Kern, sues the defendant, Phillips & Sager, 
which is a corporation organized under the laws of the District of 
Columbia, and having an office and carrying on business in said 
District, for that on, to wit, January 26, 1917, the plaintiff and said 
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defendant, the latter aeting through its agent, entered into a con¬ 
tract in writing, signed by the plaintiff and by said defendant, by 
its aforesaid agent who was thereunto duly authorized, by the terms 
and provisions of which said contract, the defendant agreed, among 
other things, for the sum of $4,500 to sell and convey unto the plain¬ 
tiff, in fee simple, the North part of Lot sixteen (16) in Square nine 
hundred and eighty-six (086) in the City of Washington, District 
of Columbia, and also to erect and construct for the plaintiff, upon 
said above described real estate, a dwelling house, (which, excepting 
as to certain provisions with reference to the flooring of the second 
floor and kitchen, extra drop light in front bed room, mirror in 
front bed room closet door, gas log in fire place, opening in hall 
between parlor, and portable garage concrete foundation, was to be a 
duplicate of a certain sample house, erected at the time of the 
2 execution of said contract, at 11th and Otis Streets, North¬ 
west, in said City of Washington, District of Columbia), 
upon the following terms: One Thousand Dollars ($1,000) in cash, 
of which said cash payment $200 was acknowledged to have been 
received by defendant in and by said contract; the purchaser to 
assume a deed of trust for $2,600 due in three years, with interest 
at six per centum per annum, payable monthly; balance of Nine 
Hundred Dollars ($000) to be paid in monthly installments of 
$17.75. including interest at six per centum per annum, payable 
monthly, and secured bv second deed of trust on said property, 
which second trust was mutually agreed should also secure the per¬ 
formance. by plaintiff, of his promise and undertaking, in said con¬ 
tract contained, to agree in writing to pay to the holder of said 
second trust, his executors, administrators or assigns, or to any bank¬ 
ing institution in which said agreement might be placed for col¬ 
lection. the sum of $60.75 per month, said sums to be'applied by 
said holder, first, to the installments on said second trust note, and 
the balance to the interest on the first trust of $2,600 on said real 
estate, as the same should become due and payable, any difference 
between the amounts so set apart for first trust interest, and the 
amounts necessary to pay same, to be adjusted by increasing or 
reducing the payment on said second trust note, at the option of the 
holder thereof. 

That said contract also provided that forfeiture of deposit by 
plaintiff should not relieve him of his obligations under said agree¬ 
ment. and that the title to said real estate should be good of record, 
or that plaintiff s deposit of $200 should be refunded, and after the 
making of said agreement, said title was examined and re- 


3 ported defective of record, whereupon the time for the per¬ 
formance of said agreement between the plaintiff and the 
defendant was extended, in writing, signed by the defendant, by 
its agent thereunto duly authorized, for such time as might be justi¬ 
fied by the time taken by one Henry Koons, then record owner of 
said property, to perfect said title of record. That thereafter, on 
to wit, November 26, 1917, said Henry Koons did perfect said title 
of record, whereupon the plaintiff called upon and demanded of the 
defendant that it perform its said contract with the plaintiff, who 
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then was, and at all times has been, ready, able and willing to per¬ 
form all and singular the matters, agreements and undertakings in 
and by said contract agreed to be done and performed by him, and 
plaintiff so notified defendant, notwithstanding which the defendant 
refused, and still refuses, to perform said contract on its part, and 
to convey said real estate to the plaintiff in fee simple or otherwise, 
and to construct said house thereon, as agreed bv it, op aforesaid, all 
to the damage of the plaintiff in the sum of Three Thousand Dol¬ 
lars. 

Wherefore, the plaintiff brings this suit, and claims of the de¬ 
fendant the sum of Three Thousand Dollars ($3,000) damages, 
besides costs. 

ALEXANDER H. BELL, 

P. H. MARSHALL, 

Attorneys for Plaintiff. 

4 Plea. 

Filed October 19, 1918. 

******* 

Now comes the defendant, and for a plea to the declaration filed 
in the above-entitled cause, says that it never undertook and prom¬ 
ised in manner and form as therein alleged. 

EDWARD S. DUVALL, 

Attorney for Defendant. 

Memoranda. 

November 8, 1918.—Joinder of Issue, Note of Issue, and Notice of 
Trial, filed. 

March 16, 1920.—Verdict for Plaintiff for $1,500.00. 

Supreme Court of the District of Columbia. 

Monday, March 29th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of 
record; whereupon, defendants' motion for a new trial filed 

5 herein 'is submitted to the court and being considered is 
hereby overruled and judgment on verdict is ordered. 

Wherefore, it is considered that the plaintiff recover of the defend¬ 
ants the sum of Fifteen Hundred Dollars ($1,500.00), with interest 
from this date, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment the defendants by their attorney, 
in open court, note an appeal to the Court of Appeals; whereupon, 
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the penalty of a bond to operate as a supersedeas, is hereby fixed in 
the sum of Seventeen Hundred Dollars. 

Memoranda. 

March 30, 1920.—Appeal bond (supersedeas) approved and filed. 

April 23, 1920.—Time within which to submit Bill of Exceptions 
extended to and including June 1, 1920. 

May 28, 1920.—Time within which to submit Bill of Exceptions 
extended to and including July 8, 1920. 

6 Supreme Court of the District of Columbia. 

Tuesday, June 22nd, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of 
record; whereupon, the Bill of Exceptions taken at the trial of this 
cause is submitted to the Court and prayed to be signed and made of 
record nunc pro tunc. 


Afi'Wgnments of Error. 

Filed July 2, 1920. 

******* 

Comes now the defendant and complains of and assigns errors 
committed by the trial Court in the following particulars: 

1. In refusing to instruct the jury at the close of all the evidence 
to find in favor of the defendant as requested by defendant’s counsel. 

2. In refusing to grant defendant's prayer No. 1. 

3. In refusing to grant defendant's prayer No. 2. 

4. In telling the jury in the Court's oral charge to the jury that 
in order to find for the defendant, they must find that the defend¬ 
ants were acting for another with knowledge on the part of the plain¬ 
tiff that they were acting for another. 

5. In instructing the jury in the Court’s oral charge to the 
7 jury that when the contract was made, the defendant was 
acting for \V. S. Phillips the individual and that Mr. Kerns 
knew they were and knew that the contract required the approval of 
Mr. Phillips and that unless they so find, they should find against 
the defendant: 

6. In instructing the jury in the Court's oral charge, the measure 
of damages was the difference between the contract price and the 
cost of building at time of default. 

7. In permitting witness Vogt to testify to the value of the house 
in question and to permit him to express an opinion as to the cost of 
reproducing. 
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8. In permitting the testimony as to the difference between the 
market value and contract price upon any other date than date of 
contract. 

9. In sustaining the motion of plaintiff’s counsel to strike out all 
testimony concerning the two $100.00 checks, and all testimony 
concerning transactions between the corporation of Phillips <fc Sager 
Inc. and Mr. Phillips with reference to the giving and passing of 
these two checks and with reference to the contract between Phillips 
& Sager, Inc. and W. S. Phillips. 

10. In refusing to admit in evidence the two letters dated August 
27, 1918, and October 22, 1918, written to W. S. Phillips by P. H. 
Marshall. 

11. In permitting the testimony of Charles D. Sager as to the 
quantity of stock owned by W. S. Phillips in the corporation & when 
disposed of. 

W. GWYNN GARDINER, 

Attorney for Defendant. 


8 Designation of Record. 

Filed July 2, 1920. 

******* 

Now comes the defendant, and designates for the transcript of 
record to be prepared for filing in the Court of Appeals in the above- 
entitled cause the following: 

1. Declaration. 

2. Plea. 

3. Joinder of issue. 

4. Memorandum of verdict. 

5. Judgment, and appeal noted. 

6. Memorandum of appeal bond approved. 

7. Submission and settling of bill of exceptions and order making 
bill of exceptions of record. 

8. Bill of exceptions. 

*9. Assignments of error. 

10. This designation. 

W. GWYNN GARDINER, 

Attorney for Defendant. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61669 at Law, wherein John P. 
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Kern is Plaintiff and Phillips & Sager, a Corporation, is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th dav of Julv, 1920. 


[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 


10 In the Supreme Court of the District of Columbia. 

Law. No. 61669. 

John P. Kerns, Plaintiff, 
vs. 

Phillips & Sager, a Corporation, Defendant. 

Be it remembered that this cause came on for hearing before Mr. 
Justice Siddons, and a jury, and was heard on the 15th and 16th of 
March, A. D. 1920. The plaintiff testifying in his own behalf 
stated that he had lived in the District of Columbia twenty-five years 
and that he had a transaction with the corporation, the defendant, 
in January, 1917, made a contract with them, which contract is as 
follows: 

$ 200 . 00 . 

January 26th, 1917. 

Received of John P. Kern.a deposit of Two hundred 

. Dollars, to be applied as part payment in the purchase of 

north part of Lot 16, Square 986, with improvements thereon known 
as house No.Washington, D. C., on the following terms, viz: 

Price of property Forty Five hundred.Dollars ($4,500.00). 

Terms One Thousand . Dollars ($1,000) cash at date of 

conveyance of which this deposit is a part. 

Purchaser to assume a deed of trust for $2,600 due in 3 years 
with interest at 6% per annum, payable monthly. 

Balance of $900 to be paid in monthly instalments of $17.75 in¬ 
cluding interest at 6% per annum, payable monthly and secured by 
second deed of trust on said property; 

Said purchaser to agree, in writing (and the performance of said 
agreement to be secured by said second trust), to pay to the holders 
of said second trust, his executors, administrators or assigns, or to 
any banking institution in which said agreement may be placed for 
collection, the sum of $30.75 per month, said sums to be applied by 
said holder, first to the instalments on said second trust note and 
the balance to the interest on the first trust of $2,600 on said real 
estate as the same become due and payable. Any difference be- 
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tween the amounts so set apart for first trust interest, and the 
amounts necessary to pay same to be adjusted by increasing or re¬ 
ducing the payment on said second trust note, at the option of the 
holder thereof. 

The purchaser is required and agrees to make full settlement in 
accordance with the terms of the sale, within May 15, 1916 days 
from this date or the deposit will be forfeited. 

This contract is subject to no understanding or condition except 
as specified herein. 

Property sold subject to convenants of record and free of en¬ 
cumbrance, except as above stated. 

Title to be good record title or deposit refunded. 

Interest on trusts, rent, insurance and taxes or assessments, to be 
adjusted to date of transfer, taxes and assessments, whether levied 
or not for special improvements already made to be paid by vendor. 

Examination of title and conveyancing at the cost of purchaser. 

The forfeiture of deposit does not relieve the purchaser of the 
responsibility of complying with the term- of sale. Vendor to pay 
all title charges in case a good record title cannot be given. 

Cannot be given. 

11 In case of forfeiture one half of the deposit to be retained 

by Phillips & Sager, for services rendered. 

This contract is made subject to approval by owner. 

The said house to be a duplicate of sample house at 11 & Oak St., 
N. W. ; except second floor and kitchen to be edge grain flooring 
extra drop light in front bed room and mirrow in front bed room 
closet door, gas log in fire place. The opening in hall between par¬ 
lor to be arranged to suit purchaser. Portable garage concrete foun¬ 
dation. 

PHILLIPS & SAGER, 

Agents. 

By J. ARTHUR LEWIS, 

Accepted bv Salesman. 

JOHN P. KERN, 

Purchaser. 


Address: 1125 D N. E.; 218 or 228 Tenn. Ave., N. E. 

Title to be in the name of John P. Kern; his wife, Hazel B., 
joint tenants. 

Accepted by-, ' • j _ 

Owner. 


as 


Appearing on the back of said contract is the following: 

“Time of the within contract is hereby extended for such a period 
as may be justified by time taken by Henry Koons to perfect his 
title to the ground upon which house is to be built. ,, 

(Signed) JOHN P. KERN. 

This paper was duly admitted in evidence and read to the jury. 
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Plaintiff testified that he saw Mr. Sager personally in December. 
1917, right after the title to the ground had been cleared, and asked 
him what he intended to do about the house,—whether he Was going 
to build the house or not. 

Mr. Sager's reply to above question — as follows: 

“You don't expect me to build a house today for $4,500, which 
would cost me.$6,500 to build it?” 

Mr. Kern: “Then you don't live up to any of your contracts at 
all. You don't even offer my money back with six per cent interest 
after having it three years; and he made me no reply at all. I 
couldn't get any satisfaction, so I simply told him he would hear 
from this.'' Record, page 6. 

“Title to the property was cleared by Mr. Koonts, the man named 
in the endorsement. For the reason on the back of my contract. 
Mr. Coe came up and wrote that they would build a house as soon as 
he had cleared the title to the ground. Therefore, I did not go to 
see Phillips until the ground had been cleared, and then I went to 
see him.” 

Plaintiff testified that he had accumulated enough money after 
the $200 deposit to carry out his contract, and was ready to do so, 
but the house was never built for him. 

Witness’ business is that of a salesman for Holmes & Son. 

Cross-examination: 

Witness was shown a letter dated August 27, 1918, and a letter 
dated October 22nd, 1919, addressed to Wm. S. Phillips, signed by 
Pcrcival H. Marshall, and witness stated that he knew of those 
letters being sent, which letters were marked for identification de¬ 
fendant's exhibit- 1 and 2. Witness said he dealt with J. Arthur 
Lewis whose name is signed to the contract; that he came to the 
home of the mother of witness. Mr. Henry Koonts, who signed the 
contract between Wm. S. Phillips and Henry Koonts, is the grand¬ 
father of plaintiff, but witness had never seen that contract until 
exhibited to him in court today. 

Thereupon Oscar G. Vogt testified for the plaintiff that he is an 
architect and has been practicing his profession for 17 years, and is 
a member of the American Institute of Architects, and was em¬ 
ployed by the Housing Corporation as Assistant Chief to the Chief 
of the Design and Information Bureau of the organization 
12 during the war. Acquired his knowledge of architecture in 
the Massachusetts Institute of Technology. Thereupon the 
following occurred: 

Q. Mr. Vogt, are you acquainted with the house which is referred 
to in the contract between Phillips & Sager and Mr. Kern as a sam¬ 
ple house, at 11th and Oak Street-, Northwest? A. I gave it super¬ 
ficial observation. 

Q. You did examine that house? A. I gave it—I could not get 
inside. I simply went around it and looked at it and gave it a 
pretty good view. 
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This was done about a month before witness testified, at the re¬ 
quest of plaintiff. 

Q. Can you tell us about what it would have cost to have erected 
a house similar to that in January or February of 1917? 

Mr. Gardiner: I object. In the first place he is not qualified to 
be able to tell what it would cost. He says he gave it a casual ob¬ 
servation. 

The Court: He said he examined it from the outside, could not 
get in. If from his knowledge of his profession he can say what it 
would cost, I think the circumstances and knowledge he had would 
go to the weight rather than the admissibility. 

Mr. Gardiner: Your Honor will allow me an exception on the 
ground that from his testimony as given it shows he would not be 
competent to give an opinion? 

The Court : Yes. 

Mr. Marshall: I will withdraw that question for the moment. 

Q. Mr. Vogt, were you familiar with the cost of building ma¬ 
terials and labor in the year 1917? A. Yes, quite well. 

Q. And were you familiar with the cost of labor and building 
material in September of 1918? 

Mr. Gardiner: I object to that. That raises another legal ques¬ 
tion in this case, and that is this: The proof of damage if it gets to 
that in this case is the difference between the market value and the 
contract price at the time the contract was made. 

13 The Court: There is testimony tending to show that at a 

certain date, December, 1917, the plaintiff went to some mem¬ 
ber of this defendant corporation to ask when he was going to build 
the house, when it was to be finished, and he said, “You don’t ex¬ 
pect me to build a house now costing $6,500.’’ Whatever view the 
jury may take of that, there is an indication that the house had not 
been built at that time, and the jury might say he did not intend 
to build the house while materials and the cost of labor were such 
that it would cost them to build the same house $6,500. I think 
there is enough to let your examination go to that phase of it now, 
Mr. Marshall. 

Mr. Gardiner: Your Honor will allow me an exception? 

The Court: Yes. 

Q. First, Mr. Vogt, I believe you have stated that in January of 
1917 you were familiar in a general way with the price of labor and 
materials and building operations in the District? A. Yes, in so 
far as it affected the construction of buildings per cubic contents, or 
in a percentage way. There was such a fluctuation during that 
period that it was entirely impossible to remember at any particular 
time what the materials cost. 

Q. You don’t remember whether it went up at that time or some 
future time? A. I* know they went up but I don’t remember the 
prices. You see my business does not deal with the price of ma¬ 
terial as much as it does the per cubic cost of buildings, or the aggre- 

2—3427a * 
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grate or percentage figures, because I do not keep time sheets or 
material sheets. I deal directly with the general contractors as the 
architect. 

Q. So you necessarily would not know the difference? A. I 
know it in the aggregate. I know what the approximate cost of a 
building would be as a comparison with former results. 


Mr. Gardiner: I renew my objection, that his knowledge would 
be too vague to give any information which would be of aid to the 
jury. 

The Court: The witness has said he can give the aggregate of 
what it would cost at that time to put up that building. I think 
it is competent. 

Mr. Gardiner: An exception. 

The Court: lie says he can tell us what the general value is. 
14 Mr. Gardiner: Your Honor will allow me an exception? 

The Court: Yes. 


Q. Mr. Vogt, in a general way, such as you have indicated, can 
you give us the approximate cost of the construction of that house 
at lltli and Otis Street-, Northwest, in January, 1917? A. The 
value of it at that time? 

Q. Yes, the cost of it at that time, of producing a house of that 
type. 

Mr. Gardiner: That is subject to my exception, of course? 

The Court: Yes. 


The Witness: 1 think a building of that type, comparing it with 
a building, a similar building, I erected at that time, at that ap¬ 
proximate time, it would be worth about, I should say, $5,500. 

Q. To build at that time? A. At that time. January, 1917. 

Q. In May of 1917, had there been any change in the cost of 
reproducing? A. A constant increase. 

Q. Are you able to tell us approximately what that increase would 
have amounted to in May? A. 1 figure that up to January, 1917, 
there was an increase of approximately 40%, about 40%. 

Mr. Gardiner: Between what periods? 

The Witness: Between the period of the beginning of the war to 
January, 1917. 

Mr. Gardiner: I object to that. 

The Court: He has given what he says would have been the cost 
of constructing the building on or about January 1, 1917. That is 
under your objection? 

Mr. Gardiner: The date of the contract is what I contend for. 
I have no objection to his estimate as to that date. 

The Court: That is as far as his testimony has gone thus far. 
Now he is asking him for the period up to May, 1917. 

Mr. Gardiner: That would be subject to my exception. 

Q. As compared to this cost January, 1917, whether there had 
been an increase between January and May, and approximately how 
much? A. That would be rather difficult to answer, for the simple 
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reason that since the beginning of the war prices have gone up in the 
aggregate about 125%. 

15 Q. In December, 1917, what would be the comparative 

cost as between January, 1917, and December, 1917, about a 

vear later? 

«/ 

Mr. Gardiner: I take it that is under the same ruling and the 
same exception? 

The Court: Yes. 

The Witness: That would not he a year later, 1917. 

A. I answered it would he about an increase of 40% up to that 
time. 

Witness savs that this increase started at the outbreak of the war, 
about in 1916, and from that time until December, 1917, there was 
at least an increase of 40% on the construction of building opera¬ 
tions. 

Mr. Gardiner: That is subject to the same objection, ruling and 
exception? 

The Court: Yes. 

The Witness: I should sav a 30% increase during the vear of 
1917. 

Q. That 30% increase would not apply specifically to the char¬ 
acter of building we have under consideration here? A. No, gen¬ 
era 11 v. 

Q. Would that include this Otis Street building? A. Yes, sir; 
generally. 

On cross-examination witness said that what he meant by general 
was the aggregate of all materials, no matter what building it en¬ 
tered into, without regard to the character or kind of building; wit¬ 
ness has no data to tell when the rise began except the estimates of 
work, comparing it with former results. That he was unable to 
fix—that it was very difficult to fix any figures; that there was a sort 
of general rise, and witness was unable to tell what the rise was 
and that it was difficult for witness to make an estimate; not able to 
state definitely what it would be except so far as the comparison of 
cost estimates acquired in witness’ work compared with others dur¬ 
ing those periods. 

Thereupon permission was granted plaintiff’s counsel to recall to 
the stand the plaintiff himself who identified the copy of plaintiff’s 
exhibit No. 1, and who stated that the endorsement on the hack of 
it was made about four months after the eontract was signed. Wit¬ 
ness says that this copy of the original contract was delivered to him 
by Mr. Lewis when he signed the original that the endorsement on 
the back of it was placed there by Mr. Coe, an employee of defend¬ 
ant’s who came to plaintiff’s house. That witness at no time 

16 heard of the name of Wm. S. Phillips, the individual, and 
not as a member of defendant corporation, as being the pur¬ 
chaser of this property, and the man who agreed to build this house 
for him, or having anything to do with the transaction, individually. 
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That he never heard of the name until he heard it in Court today— 
the dav he testified. 

On cross-examination witness says that when Mr. Lewis negotiated 
he, with reference to Phillips & Sager, Inc,, intended building this 
house for him, Mr. Lewis told witness that Phillips & Sager, Inc., 
wanted witness to take the house nearest the stable, and witness 
signed the contract that he would take the house nearest the stable 
and then they would build three on the land that they purchased. 
That was through Mr. Lewis. He denies that Lewis told him that 
Mr. Phillips, individually, was building for him, and stated that 
Lewis said that Phillips & Sager would build the house (R., 42). 
That Mr. Lewis showed witness a house at 11th and Otis Streets, but 
(R., 39) it was too far away from witness’ place of business, and 
Mr. Lewis wanted to see if lie could not make other arrangements 
to buy this ground, and he would build three houses, and witness 
was to take the one closest to the stable. It was a sample house ex¬ 
cept for a few changes which plaintiff wrote on the contract. Mr. 
Lewis said that Phillips & Sager, Inc., were to build the house. 

Thereupon Frank M. Johnson testified for the plaintiff that he is 
a builder and contractor. That he is familiar with the sample 
house at 11th and Otis Streets. Northwest, and had been in it a num¬ 
ber of times. That witness built in January, 1917, several houses 
of the same type as the sample house. It is a box house about 18 
by 30 or 32 feet, six rooms, two stories, and cellar. Witness said he 
built the same house in the year 1917 for $2,650 on a contract. 
During the year from January to December, there was an increase 
in the cost of building of 25 per cent. That labor and material 
advanced during the year 1917 25 per cent. 

On cross-examination there were no questions. 

The defendant on its behalf offered William Clabaugh as a wit¬ 
ness who testified that he is an expert accountant. That he had in 
his office in his capacity as expert accountant a set of books of W. 8. 
Phillips. He produced a check with a printed No. 284 dated Feb¬ 
ruary 3, 1917. payable to Phillips it Sager. Inc., written on the face 
of which, in the handwriting of W. S. Phillips, was the following: 

“Deposit on 12th street lot. ’ 

17 On the back of which printed endorsement was: 

“Pay to the order of The Metropolitan National Rank, 
Washington, D. C., Phillips <fc Sager, Agents. Phillips <t Sager, 
Inc.” This check was paid at the National Metropolitan Rank. 
Witness then produced a check book of W. S. Phillips on the stub of 
which bore the corresponding number of 284, and on which the fol¬ 
lowing appeared: 

“Phillips & Sager. $100, deposited on 12th Street lot.” 

This testimony of witness Clabaugh was objected to by counsel 
for plaintiff as immaterial to the issues between plaintiff and de¬ 
fendant, and was accepted by the Court upon the following state¬ 
ment of defendant's counsel subject to the right of plaintiff to make 
a motion thereafter to strike out this testimonv. 

V 
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“I will show first that the check of Phillips & Sager for $100 was 
given to Mr. Koons on the day the contract w*vs signed and that 
Mr. Phillips gave his cheek to reimburse the firm for the purchase 
of this lot. It appears as a deposit on the 12th Street lot. I will 
show the other check as deposited on the Koons lot.” 

Thereupon John Arthur Lewis testified for the defendant that 
he is now employed by the firm of Boss Phelps, real estate agents. 
That in January, 1017, he was employed by the firm of Phillips & 
Sager as a real estate salesman. Witness identified plaintiff's ex¬ 
hibit No. 1, being tbe contract between tbe plaintiff and tbe defend¬ 
ant corporation as agent, and signed by J. Arthur Lewis, as salesman. 
Witness says that he procured this contract. That the name of 
Phillips <fc Sager, Agents, by J. Arthur Lewis, salesman, is in the 
handwriting of witness. Witness was then shown contract dated 
January 23, the date of same in typewriting being January 23, 
thereafter changed by Phillips to January 30th, which was signed 
Phillips & Sager, Inc., agents, by J. Arthur Lewis, salesman, and 
witness states that he procured this contract also. Witness’ atten¬ 
tion was directed to tbe name of “W. S. Phillips, accepted” on said 
contract, and he identified that signature as the signature of W. S. 
Phillips, and witness said that he procured the signature of Mr. 
Phillips to that contract. Witness states that he, as a salesman, sold 
a house to Tony Kern, a brother of the plaintiff, and that during the 
transa-tion witness had a talk with tbe mother of tbe plaintiff, and 
after talking with the mother, witness saw Mr. W. S. Phillips and 
sought to procure the signature of Mr. Phillips to the contract for 
the purchase of the land, but Mr. Phillips did not sign the contract 
that day. He afterwards went back to tbe plaintiff and in the 
presence of the plaintiff and plaintiff s mother, he told Mr. 
18 Kern that Mr. Phillips would not buy tbe lot unless Mr. 

Kern would take the house to be built on the lot next to the 
bakerv, as the stable was at the end of the bakerv, and that was the 
most undesirable lot. Witness told Mr. Kern that Mr. Phillips 
would not purchase the land unless he agreed to buy tbe house first, 
and after plaintiff agreed to buy the house and signed this contract, 
witness went back to Mr. Phillips. Mr. Phillips then approved this 
contract for the purchase of the land. Mr. Phillips did not approve 
that contract until witness had procured the contract, plaintiff’s ex¬ 
hibit No. 1, signed by tbe plaintiff to purchase this property next 
to the stable. 

Thereupon we offered in evidence the following contract: 

$ 100 . 00 . 

January 30th, 1917. 

Received of W. S. Phillips a deposit of One Hundred Dollars, to 
be applied as part payment in the purchase of Lot 10 Square 983 

with improvements thereon, known as house No.Washington, 

D. C., on the following terms, viz.: 

Price of property: Twenty-one hundred dollars cash ($2,100.00). 
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Terms: .... Cash .... dollars ($2,100.00) cash at date of con¬ 
veyance of whiqfi this deposit is a part. 

Purchaser to .... a deed of trust for $.due.with 

interest at .... % per annum, payable. 

Balance of $. . . . to be paid in monthly instalments of $.... 

with 

including interest at .... % per annum, payable. 

The purchaser is required and agrees to make full settlement in 
accordance with the terms of the sale, within thirtv davs from this 
date or the deposit will be forfeited. 

Deferred payments secured by deed of trust on the above property. 

Property sold free of incumbrance. 

Title to be good record title or deposit refunded. 

Interest on trusts, rent, insurance, and taxes or assessments, to be 
adjusted to date of transfer, taxes and assessments, whether levied 
or not for special inprov-ments already made to be paid by vendor. 

Examination of title and conveyancing at the cost of the pur¬ 
chaser. 

The f( rfeiture of deposit does not relieve the purchaser of the 
responsibility of complying with the terms of the sale. The owner 
is to pay all charges for title, conveyancing, tax certificates and other 
papers incidental to the sale in case a good record title cannot be 
given. 

In case of forfeiture all expenses incurred to the firm to be de¬ 
ducted from the deposit. 

This contract is made subject to approval by owner. 

PHILLIPS & SAGER, INC., 

Agents. 

(Signed) By J. ARTHUR LEWIS, 


Accepted by— 

(Signed) \VM. S. PHILLIPS, 

Purchaser. 

On the back of this contract are the following three endorsements: 

1. “January 30, 1917. Within contract accepted and ratified, 
Phillips & Sager to receive 3% commission on price of property. 
Signed, Henry Koons, owner.” 

Witness says that this is in the handwriting of Mr. Sager. Below 
this appears a further endorsement: 

2. “I hereby agree to extend this time for 30 days, until the title 

can be gotten. Signed, Mr. Henry Koons.” 

19 Witness identified the signature as the signature of Henry 

Koons. Plaintiff conceded that the signature of Henry 
Koons was that of his grandfather. Thereupon the following 
further endorsement appears on the back of said contract dated 
March 29, 1917: 

3. “The time of the within contract is hereby extended for such 
period as made necessary to perfect the title to the within described 
property. Signed, Henry Koons.” 

Witness says that he saw Mr. Kerns a number of times after this 
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contract was signed, and upon several of these occasions Mr. Kerns 
asked witness about the construction of this house and that witness 
told him repeatedly at these times that Mr. Phillips was the man 
who was to build the house, but he had not built it. 

On cross-examination witness testified that he was a salesman for 
Phillips & Sager at the time the contract was signed in January, 
1917. That he had just sold a house to Mr. Tony Kern for Mr. Kit. 
Witness says: That he is not sure as to the mother being present 
at the conversation with Kern when the contract was signed, but 
thinks she was present. That he told Mr. Kerns that Mr. Phillips 
would not buy the lot until he, Kern, had signed the contract to 
purchase the house to be built on this particular lot. Mr. Phillips 
was a member of the corporation of Phillips & Sager. Witness says 
that the reason he told Mr. Kerns that Mr. Phillips was buying the 
lot was because Mr. Phillips was buying it. That the purchase of 
this lot and the building of this house was the private enterprise of 
Mr. Phillips as far as witness knew. Witness says that personally 
he does not know whether Phillips & Sager, a corporation was finan¬ 
cially concerned in the construction of this house, and the purchase 
of this ground, but he doesn’t think that the firm had anything to 
do with this. 

Witness was employed by the firm of Phillips & Sager, Inc. for 
seven years. He never knew of the corporation of Phillips & Sager 
engaging in the building business. That Mr. Phillips did the build¬ 
ing himself. Witness does not know what interest the firm had in 
the business, but he does not think thev had any connection with it. 
Of course he did not know about this, and could not say. 

Witness says that he knew nothing of the endorsement put on the 
copy of the contract for the construction of the house which was 
delivered to Mr. Kerns, and which was in the handwriting of Mr. 
Coe. That Mr. Coe was the settlement clerk or kind of manager 
for Phillips & Sager. Witness says that he never knew why Mr. 
Phillips did not put his name on the contract with Kerns as accepted. 
That was out of witness’ jurisdiction. When witness got the con¬ 
tract signed by Mr. Kerns, and got the deposit, he turned the 
20 whole matter over to the firm. Witness did not know until 
today that Mr. Phillips had not signed it. The firm always 
had the contracts ratified. The salesman simply got the signature of 
the purchaser to the contract with the deposit and delivered these to 
the firm who had the contracts ratified by the owners of the property. 
Witness says that he did not talk to Mr. Phillips about the contract 
after Mr. Phillips signed the contract to purchase the ground except 
when Mr.. Kerns would ask witness from time to time thereafter 
about the house. Witness would then go and talk to Mr. Phillips. 
Mr. Phillips upon these occasions would say to him: “We haven’t 
got the land yet. We can’t build the house until we get the land;” 
and witness would then tell Mr. Kern what Mr. Phillips said. 

Q. This top endorsement here is in your handwriting, and that is 
your signature, is it? A. Yes, sir. 

Q. That reads, “Mr. Kern: If there are any changes you want to 
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make from this, we can go over that’’- A. During the construc¬ 

tion of the house, I meant by that. 

Q. (Heading:) ‘‘While the house is being built.” A. Yes, sir. 
Q. What changes did you have in mind? A. You see, I showed 
Mr. Kern at this time a house that we were building at 11th & Otis 
Street-. 


Q. Who were building? A. Mr.-Phillips. 

Q. Why did you say “we were building”? A. I just say “we,” 
just as if I was one of the firm. 

Q. Phillips A Sager were building? A. We imagine we are one 
of the firm, sometimes. 


Q. Phillips A Sager? A. 
Q. For Phillips A Sager 
built it and sold it himself, 
me. 


No. sir; Mr. Phillips was building it. 

? A. I can't say that. Mr. Phillips 
I will explain that, but you won’t let 


The above questions and answers were put in the record upon the 
insistence of appellee’s counsel, subject to the rule of this Court on 
that subject. 

On redirect examination witness says Mr. Phillips could not get 
a title to the lot, and that witness advised Mr. Kern not to 
21 take the property until he could get a good title to the ground. 

That Mr. Koons’ title to the land was a tax sale title, or some¬ 
thing like that. 

On recross-examination witness said that he does not know 
whether the title was ever cleared or not. In answer to a question 
by the Court, witness testified that he would not say positively that 
he actually exhibited the Koons' contract with Phillips to the plain¬ 
tiff, before the contract in question was signed by Mr. Kern. That 
it was a mixup affair. Mr. Koons was very weak and feeble and 
witness thinks that Mr. Kern and his mother and all of them had 
been together during the transfer of this lot. Witness was trying 
to sell this lot to Mr. Phillips for Mrs. Kern. They all lived on the 
same street just a few doors below Mrs. Kern. The plaintiff lived 
at the mother s house. 

The Court: You started to say something and did not complete 
your answer. You said you were not sure that you got that con¬ 
tract, and you did not finish it. 

The Witness: Well, the fact of all this family affair, of getting 
the lots sold and selling the undersirable lot to one of the family—-I 
don’t remember whether—I know he knew, of course, I was trying 
to sell this lot to Mr. Phillips, but I can’t say whether Mr. Kern saw 
this contract or not. I don’t remember whether I showed it to him 
or not. 


Thereupon Alpheus Coe testified for the defendant. Witness 
was shown the copy of the contract between Mr. Kern and Phillips 
& Sager, agents, and his attention was called to the second endorse¬ 
ment on the back thereof. Witness says that he procured that en¬ 
dorsement. It was about the 30th of March, 1917. 29th or 30th, 
witness is not certain which, after a conversation with Mr. Phillips, 
witness got this extension. Witness does not think that he had any 
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conversation at the time that the extension was procured on the back 
of the contract with the plaintiff about who was actually building 
the house. Witness says he had such a conversation with the plain¬ 
tiff about two weeks subsequent to the signing of the contract. It 
was at the home of Mr. Kern at his house on D Street, Northeast. 
The conversation was a general one about the conditions surrounding 
the building of the house and the purchase of it. There was a dis¬ 
cussion between Mr. Kern and witness in regard to conditions of 
purchase, taking title, etc., and at the suggestion of Mr. Kern, wit¬ 
ness put Mr. Kern’s wife’s name in it, to take title jointly with him, 
(the name Hazel B. is my handwriting) and this was put there by 
me at the time of this conversation, and it was then that the question 
in regard to Mr. Phillips purchasing the property was raised. Wit¬ 
ness remembers that distinctly. Then witness told Mr. Kern 
22 that that was true, that Mr. Phillips was building for his own 
individual interest. 

On cross-examination witness says that his recollection was rea¬ 
sonably clear about the conversation. Mr. Kerns apparently did 
not know that at this time Mr. Phillips was the purchaser. This 
was two weeks after the contract was signed. That was the first 
conversation that witness had with Mr. Kern about the matter. Wit¬ 
ness at that time was Secretary of the Corporation. Witness says 
that it was customary in every case for Mr. Phillips to take title to 
the property. In every case in which the Phillips & Sager corpora¬ 
tion acted, and witness just followed a general custom in this case. 

Q. When you put this endorsement which you have signed here 
in this contract, you had previously spoken with Mr. Phillips about 
it, I believe you testified? A. Yes, sir. 

Q. And then you wrote the endorsement and signed it “Phillips & 
Sager, by A. W. Coe,” as appears there? A. Yes, sir. That was 
signed, “Phillips & Sager,” for the simple reason that Phillips & 
Sager were parties to that contract. 

Q. They were parties to that contract, were they? A. Yes, sir. 

Q. That was your understanding of that at the time? A. It is 
an understanding that I don’t think anybody could have any doubt 
about after reading the contract. 

Q. Neither would I, sir. This endorsement, as I say, was made 
subsequent to the time that you had the talk with Mr. Phillips, and 
at his direction, was it not? A. Well, it was made subsequent to 
the talk I had with him, and in line with his instructions, yes, sir. 

Q. In line with his instructions? A. Yes, sir. He never saw 
that endorsement. 

On redirect examination witness testified this: 

Q. Do I understand, in transactions where the corporation itself 
was buying property, they would take it in the name of W. S. 
Phillips? A. The corporation itself was buying the property? 

Q. Yes. A. It depends upon the character of the property, alto¬ 
gether. The corporation never bought any unimproved property. 
Buying improved property, they would put it in w T hoever’s name 

thev saw fit. 

%/ » 

3—3427a 
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Witness says that when unimproved property was pur- 
23 chased and the house was built on it, and the house sold, that 
there was a statement submitted to Mr. Phillips by the cor¬ 
poration in the same way that it was submitted to any other indi¬ 
vidual for whom the corporation had sold the property and that he 
was charged a commission in every case of the purchase of property, 
the same as anv other builder. 


Thereupon Charles I). Sager testified for the defendant and 
stated that he was a stock holder in the corporation of Phillips <fe 
Sager in 1917, and occupied the position of vice president and 
treasurer. Witness does not recall having seen Mr. Kern on but one 

occasion. That was the early fall of 1917. Mr. Kern came to the 

* 

office one afternoon inquiring about whether we had any houses 
for sale in the northeast or southeast section, and witness gave him a 

kev to a house on A Street, Southeast. A house that the firm had 

* 

for sale. Witness does not recall whether he had anv conversation 
at that time with the plaintiff as to the purchase of the lot upon 
which this contract is based or the contract itself. They may have 
had such a conversation. It happened in a season when witness 
waited on a great many people, and witness does not recall anything 
about this conversation. The corporation of Phillips & Sager is in¬ 
corporated under the laws of the District of Columbia. Witness says 
that the corporation of Phillips A Sager had absolutely no interest 
in the contract for the purchase of the lot except the 3% commission 
which it was to receive. Witness identified a check dated January 

%j 

30, 1917, to the order of Henry Koons for $100, signed by Charles 
I). Sager, vice president, and stated that the words on the face 
thereof “bought by W. S. IV’ were in the handwriting of witness 
and were put there by witness when he signed the cheek. The 
check was offered in evidence. It is endorsed bv Henrv Koons in 
the handwriting of Henry Koons. Witness states that this check 
was given as a deposit on the purchase of the lot from Henry Koons, 
being lot 10, square 980. Witness says that the $100 check signed 
by W. 8. Phillips dated February 3, 1917, to the order of Phillips & 
Sager, Inc., was a check to reimburse the firm of Phillips & Sager, 
Inc., for the $100 which they paid to Mr. Koons as a deposit on 
Phillips' property and this lot from Mr. Koons. Witness was then 
asked by defendant’s counsel whether or not W. S. Phillips was 
personally able to meet any financial obligation growing out of this 
contract. This question was objected to, and after argument de¬ 
fendant’s counsel said if the court took the decision that there was no 
question about that, that he would withdraw the question, and it 
was withdrawn. 

The testimony with reference to the admission of the two checks, 
and all of the testimony dealing with what took place in the office 
of Phillips & Sager, Inc., and of what was said by the witness with 
reference to the two checks, and all conversations and statements 
admitted over the object- of plaintiff’s counsel and subject to the 
right on his part to move thereafter to strike out said testimony. 

On cross-examination witness testified that Mr. Phillips in 1917 
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was president of the corporation of Phillips & Sager, and that he was 
a stockholder. 

Q. What proportion of the stock did he own at that time? 

Mr. Gardiner: I object. 

Mr. Marshall: It may he highly important. It may he important 
in the light of the decision of our own court here—where a man is 
the corporation, where he owns the stock. 

The Court: Where the corporation is simply another name for an 
individual? 

24 Mr. Marshall: Yes. So the inquiry as to what proportion 

of the stock he owned, I submit, is highly important. 

Mr. Gardiner: Not unless they can show that Phillips was the 
corporation. If he says he is going to show that Mr. Phillips was 
the corporation, I withdraw the objection. 

Mr. Marshall: I will not say that I am going to show anything. 

The Court: Counsel has suggested the purport of the question. 
I overrule the objection. 

Mr. Gardiner: I note an exception. 

Witness says that Mr. Phillips owned at that time 50% of the 
capital of the company, and that the capital was $5,000. Witness 
says that it was not a fact that Mr. Phillips in 1917; really owned 
substantially all of the stock of Phillips & Sager. Witness says that 
during the year 1917 Mr. Phillips did not acquire the ownership of 
all of the stock of Phillips & Sager, and that on the 26th day of Jan¬ 
uary, 1917, Mr. Phillips owned 50% of the stock. In December, 
1917, Mr. Phillips owned the same 50% of the stock. 

Thereupon counsel approached the bench, and the following took 
place out of the hearing of the jury. 

Mr. Marshall: I think a statement ought to he made to vour 
Honor. The records of this Court in Equity proceedings No. S7406, 
show that in a petition tiled in that cause, for the dissolution of this 
corporation, Phillips & Sager, according to the allegations of that 
petition Mr. Phillips is the owner of all of the stock of that corpora¬ 
tion. 

Mr. Gardiner: That is true, hut suppose he bought a man’s inter¬ 
est out, and paid him seventeen thousand dollars for it, and bought 
it long afterwards. 

The Court: When was it that he acquired it? 

Mr. Gardiner: January 21, 1920. 

Mr. Gardiner: As I told you yesterday, they got in a fight and had 
a dissolution over this very thing—that Mr. Phillips was devoting 
too much time to building, and not paying enough attention to the 
business. 

The Court: This offer standing by itself, I could not admit as 
tending to show that in 1917 this man owned this stock. I can con¬ 
ceive that it might very well be. a link in the chain of evidence tend¬ 
ing to show that at that period he was in truth the substantial holder 
of the stock. 

The Court: If you want to ask the witness if he can tell you when 
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Mr. Phillips became the owner of the balance of the stock, I will let 
you ask that. 

Subject to an exception to the defendant. 

Thereupon counsel returned to the trial table and the fol- 
25 lowing occurred: 

The witness was asked when, if at all, did Mr. Phillips be¬ 
come the owner of all of the stock of Phillips & Sager, Inc., and 
stated on March 10, 1919. 

Thereupon the defendant offered in evidence two letters that were 
identified yesterday written to Wm. S. Phillips which said letters 
are as follows: 


Defendant’s Exhibit No. 1 for Identification. 


27 August, 1918. 

Dear Sir: 


I have been employed by the heirs and devisees of Henry Koons, 
deceased, in the matter of their rights under a contract dated 30 
January 1917 between you and said Henry Koons, by which you 
agreed to purchase Tot #16, Square #986, for the sum of $2100 
in cash. 

1 shall he glad to have your immediate statement as to your posi¬ 
tion in this matter, in order that I may advise my clients as to 
whether it will be necessary to bring suit for specific performance, 
or such other remedy as they may decide upon. 


Truly yours, 
(Signed) 


Wm. S. Phillips, Esq., 

c/o Phillips and Sager, 

1409 New York Ave., 
Washington, D. C. 


P. H. MARSHALL. 
D. 


Defendant’s Exhibit No. 2 for Identification. 


Mr. William S. Phillips, 

c/o Phillips & Sager, 

1409 New York Ave., N. W., 
Washington, D. C. 


Dear Sir: 


22 October, 1918. 


\ 


You are hereby notified that, not having complied with the terms 
of sale under contract with the late Henry Koons, for the purchase 
by you of Lot 16, in Square 986, in the District of Columbia, for the 
sum of $2100, cash, your deposit made thereon is hereby declared 
forfeited, and that the heirs of said Henry Koons will offer said 
property for sale, and if a price is accepted for the same less than 
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you offered therefor, the heirs of said Henry Koons will look to you 
to pay the difference. 

Very truly yours, 

(Signed) ‘ P. H. MARSHALL, 

Attorney for Heirs of Henry Koons. 

% 

26 The introduction of these two letters was objected to by 
plaintiff’s counsel, and defendant's counsel stated thus: 

Mr. Gardiner: I will make my proffer. I offer them for the 
purpose of contradicting the plaintiff in his statement that he never 
heard of Mr. Phillips in this transaction until he heard it on the 
witness stand yesterday. Second, for the purpose of showing 
knowledge possessed by the plaintiff’s attorneys, and the knowledge 
of the attorney would be knowledge of the client. Third, as tend¬ 
ing to support the testimony of Mr. Lewis as to conversations with 
the plaintiff, and his having told the plaintiff that Mr. Phillips was 
the purchaser of this property. 

Mr. Marshall: I would like to say, with your Honor's permission, 
concerning this matter, that Mr. Bell and myself were not associated 
in business at the time the letters were written. That is a fact. I 
wrote these letters. Mr. Kern was Mr. Bell's client, and not mine. 
I never saw Mr. Kern until shortly before this case came on for trial. 

Mr. Gardiner: When did you become partners? 

Mr. Marshall: The sixth of December, 1918. 

Mr. Gardiner: This letter is dated October 22, 1918, so they were 
partners. 

Mr. Marshall: December is after October. 

Mr. Gardiner: You said September. 

Mr. Marshall: No; December. 

Mr. Gardiner: Oh, yes. Then, if that is the case, I am not offer¬ 
ing it for the purpose of showing knowledge on the part of the at¬ 
torneys, but on the other two grounds. 

The Court: All right. 

The objection was sustained and exception allowed defendant. 

Thereupon the plaintiff in rebuttal offered testimony of the plain¬ 
tiff, the mother of the plaintiff, and the brother of plaintiff and 
plaintiff’s wife, all of whom testified that J. Arthur Lewis had not 
shown any of them the contract between Phillips and Plaintiff’s 
grandfather for the purchase of the ground, on part of which the 
house, the subject of the conversation, was to have been constructed. 

They all testified that they had never heard the name of W. S. 
Phillips as being the purchaser, and that Lewis, in speaking to them 
about the matter had always said that Phillips & Sager were the per¬ 
sons who were making the deal. That Henry Koonts died Septem¬ 
ber, 1917, and that title to north part of lot 16, square 986, was per¬ 
fected in December, 1917. 

27 One of these witnesses in rebuttal, however, plaintiff’s 
brother, testified that Mr. Lewis gave the contract between 

his grandfather and Mr. Phillips (being the contract in evidence for 
the purchase of this property) to the mother of the plaintiff who took 
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the contract to the grandfather. He did not see the contract at all. 
The following evidence was also given in rebuttal: 

Q. \\ hat further was said by Mr. Lewis about the matter of build¬ 
ing this house? A. Mr. Lewis insisted on taking my brother and 
mother up to the house at 11th & Otis Streets, some place, to show 
them an idea of the house he would build for them. Then 1 told 
Mr. Lewis that if the house was as good as they claimed it to he I 
would get one of them too. 

Q. One of what houses? A. One of the houses on 12th Street 
that was going to he built on this ground. 

Q. W hich ground are you talking about? A. That was ground 
that was going to be bought from my grandfather. 

Q. Bought by whom? A. Bought bv Phillips & Sager. 

Thereupon defendant’s counsel renewed his offer to intorduce the 
two letters marked for identifieation defendant’s exhibit No. 1 and 
defendant s exhibit No. 2, and particularly the one of August 22, 
1918, upon the ground that it had been shown by the plaintiff in 
his rebuttal testimony that Mr. Kerns' grandfather was dead. That 
he died in September, 1917. That the mother of plaintiff, who testi¬ 
fied in rebuttal for plaintiff, was one of the heirs at law and next of 
kin of the deceased person, and that the letters had been written 
after his death, and that the letter shows upon its face knowledge on 
the part of Mr. Koons, of the plaintiff, and plaintiff s mother that 
Wm. S. Phillips was the purchaser of the ground, and this being 
before the suit in this case was filed. The offer was rejected and 
exception allowed the defendant’s counsel. 

Thereupon defendant’s counsel moved that the Court direct a ver¬ 
dict for the defendant under all the evidence in the case. This 
motion was denied and exception duly noted by the court to the 
defendant on such ruling. 

Thereupon plaintiff's counsel renewed motions to strike out. 

T move to strike from the record the testimony concerning the 
two cheeks, the testimony concerning the alleged contract made bv 
the late Mr. Koons, and all testimony concerning transactions be¬ 
tween the corporation of Phillips & Sager and Mr. Phillips indi¬ 
vidually, concerning which no testimony has been introduced in 
this case connecting the plaintiff in any way, or showing that he had 
any knowledge of such transactions, or in any manner participated 
in them. Your Honor will recollect that at the time this testimony 
was admitted- 

The Court ^ onlv ^ \ anted to t)e sure as to just what testimony 
your motion is now directed to. As 1 understand you it is directed 
first to the testimony as to the Koons contract? 

Mr. Marshall: Yes, sir. 

The Court: And to the two checks that were offered in 
28 evidence and testified to by Mr. Sager, and I think Mr. 

Lewis—one of them, anvwav. 

Mr. Marshall: The expert accountant. 

The Court: Mr. Clabaugh. 

Mr. Gardiner: And Mr. Sager also. 
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The Court: Is there any other matter? 

Mr. Marshall: Those two checks, and the contract, and also the 
testimony which has been offered, particularly, by Mr. Sager con¬ 
cerning what I may term the private transactions, understandings 
and arrangements between Phillips & Sager, Incorporated and W. S. 
Phillips, the individual—no testimony having been offered there to 
connect the plaintiff in any way, or to show that he had any knowl¬ 
edge concerning those arrangements, or could by any possibility be 
bound by them; or, if they did in fact exist, that they could affect 
the issues in this case. 

The Court: I will hear Mr. Gardiner as to the checks, and any 
conversations testified to as to the relations between Mr. Phillips and 
the defendant Corporation, out of the presence of the plaintiff here. 

After full argument. 

The Court: On the question of striking out the Koons contract, 
I am not going to grant that, because there is evidence tending to 
show—and it is for the jury to pass upon that—that the plaintiff 
here had knowledge of that; and the bearing of that knowledge upon 
whether lie had knowledge that the defendant company was acting 
as the agent of a disclosed principal or not. That is going to stand. 
But your right to introduce this evidence as to matters between the 
corporation and Mr. Phillips unknown to and out of the presence 
of the plaintiff, is another proposition. 

Mr. Gardiner: I have argued it, I do not want to take up too 
much time, but I think it is an important question. 

The Court: I am going to tell the jury in this case that they are 
to consider the evidence in the case, and to determine whether or 
not this contract between the plaintiff and the other party was a 
contract between him and the defendant corporation, or a contract 
between him and Phillips. If they should find from the evidence 
that it was a contract between the plaintiff and Phillips, that ends 
the case. If they find from the evidence, about which there is con¬ 
flict, that the contract was really the contract of the defendant com¬ 
pany here, they will proceed then to consider the question of dam¬ 
ages. That is vwhat 1 am going to tell the jury. 

Mr. Gardiner: I do not think there is any evidence on which you 
can submit that to them. 

29 The Court: I am going to submit that issue to the jury. 

To the rulings of the Court as to the exclusion of the testimony 
which was excluded under the above ruling to the refusal of the 
Court to instruct the jury to find for the defendant exceptions were 
duly allowed to the defendant and exceptions duly allowed to the 
plaint iff on the Court's refusal to strike out the Koontz contract. 

Thereupon the following prayers were submitted by defendant’s 
counsel which were rejected by the Court and exceptions duly al¬ 
lowed defendant’s counsel, which said prayers are as follows: 

1. The Court instructs the jury, as a matter of law, that upon the 
whole evidence in this case your verdict must be for the defendants. 

2. If the jury should find for the plaintiff then in assessing the 
damages to the plaintiff they shall allow him only such sums as they 
may find to be the difference between the market value of the prop- 
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erty and the purchase price of the property, as to the date of the con¬ 
tract. 

During the course of the Court’s instruction to the jury, the Court 
stated to the jury thus: 

First on the question of the contract. Evidence therefore has 
been introduced by the plaintiff and by the defendant, much of the 
evidence being directed to that rather fundamental question here as 
to whether Phillips & Sager at the time they executed, through 
Lewis, their salesman, this contract, were acting for themselves, or 
acting for another with knowledge on the part of the plaintiff that 
they were acting for another, and that that other was Mr. Phillips. 

The Court instructed the jury further on this point: 

So we come hack to this question submitted to you for your de¬ 
termination here which lies at the basis of this case: If vou shall find 
from the evidence that at the time this contract was negotiated with 
the plaintiff. Phillips & Sager, agents, the corporation, the defend¬ 
ants sued here, were acting for Mr. Phillips, W. S. Phillips, the in¬ 
dividual, and that Mr. Kern knew they were, and knew that this 
contract, obtained under the circumstances that are mentioned, 
signed as it was, required the approval of Mr. Phillips, and that Mr. 
Phillips was really the man that he, Mr. Kern, was contracting with, 
through Mr. Phillips’ agent. Phillips & Sager—if that is the truth 
of the matter, your verdict must be for the defendant, because, in 
that event, Mr. Kern has sued the wrong party; the contract was the 
contract of Kern and Phillips, and not of Kern and Phillips & Sager, 
agents. 

30 At the end of the charge and before the jury retired, de¬ 

fendant’s counsel excepted to this portion of the charge in 
the following language: 

“I desire to except to that portion of your Honor's charge in 
which you state to the jury that if they find Phillips & Sager were 
acting as the agents of Phillips, and Mr. Kern knew it, then so and 
so. which exception was duly allowed to the defendant before the 
retirement of the jurv.” 

The Court instructed the jury on the question of. damages in the 
following language: 

“The Court tells you, as a matter of law, that the measure of 
damages—that is, the measure of the recovery that Mr. Kern, the 
plaintiff, would be entitled to, in the way of damages,—would be the 
difference between the contract price of this property, as specified 
in this written contract, and the cost of building that house at the 
time of the default, if you find that there was a default.” 

Defendant's counsel excepted to this portion of the Court’s charge 
on the ground that the measure of damages was the difference be¬ 
tween the contract price and the market value at the time of the con¬ 
tract. Second, that there is no testimony which indicates to show 
what portion of* the contract represented the value of the lot, or how 
much it was worth, or what portion of it was the value of the house. 
What portion of the whole lot this individual house was to built 
upon, or anything else. Therefore there is nothing on which the 
jury could base its finding. 
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The Court : The only tiling is the value of the house. 

Mr. Gardiner: There is no testimony on which they could be 
separated. 1 wanted to reserve that exception specifically, and then 
to reserve the former exceptions, also, 
dl Counsel for the appellee insists that the following portions ' 

of the charge of the Court be made a part of this bill of ex¬ 
ceptions, and the Court sustains him in that respect, and the same 
appear in this bill of exceptions subject to the rules of this Court as 
to the payment therefor, and said portions of said charge as given to 
the jury by the Court are as follows: 

Charge to the Jury. 

The Court (Mr. Justice Siddons) : 

Gentlemen of the jury, this is an action that Mr. Kern has 
brought against this defendant corporation, known as Phillips & 
Sager, for damages, for an alleged breach of a contract said to have 
been entered into between Mr. Kern on the one side and this de¬ 
fendant corporation on the other. The case, as set out in the declara¬ 
tion here of the plaintiff is that on a certain day in January, 1917, 
Mr. Kern, the plaintiff, entered into a written contract with the de¬ 
fendant corporation for the purchase by him of a lot and house to 
be built upon it. That is described in the contract and described in 
the declaration as being part of lot 16 in Square 986, in the City of 
Washington, for a price that is stipulated; and the terms of the "sale 
are also set out in the declaration—so much cash, and certain 
monthly payments, with which, perhaps, we do not have to particu¬ 
larly concern ourselves in determining the issue or issues that have 
been submitted here, so far as they constitute questions of fact for 
vour determination. 

It is further alleged that this contract having been entered into 
between the plaintiff and the defendant, that the land upon which 

the house was to be built was in someone else-, and that there was 

some difficulty with the title of that land, and it became necessary 
to procure an extension of the time in which the contract sued upon 
here should be performed—performed on both sides, performed by 
the plaintiff and performed by the defendant, if the defendant cor¬ 
poration was the one to perform it on that side of the contract ; and 
that there was such an extension granted. 

It is claimed by the plaintiff' that notwithstanding that extension 
that the time came and went, and the defendant company never sub¬ 
mitted itself as ready to comply with the contract, and that there¬ 
fore there was a breach, as we call it, a failure on the part of the 
defendant to carry out the terms of the contract with the 
32 plaintiff; and as a result of that failure the plaintiff has suf¬ 
fered damages in the sum of $3,000, for which he brings this 

action. 

It is necessary for me to call your attention to two or three phases 
of the evidence here, in order that I may as clearly as I can present 
to vou the issues, as we call them—the issues of fact—which are 
about to be submitted to you for vour determination. 

4—3427a 
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In support of his case the plaintiff introduced in evidence the 
alleged contract. There is not any dispute that this contract was 
entered into. There is a dispute as to who the parties are. That is, 
there is a dispute as to who the parties on one side of that contract 
are. There is no dispute that Mr. Kern is a party to the contract, 
but there is a very serious question raised by the defendant company 
as to whether it is the other party to the contract—and I shall come 
back to that in a moment. 


If I remember correctly this is one of two duplicates of the con¬ 
tract between Mr. Kern and Phillips Sager, signed here as agents. 
This is the copy that was left with the plaintiff, and the duplicate 
of it, excepting for a difference in the endorsement, to which I will 
call your attention in a moment. If I recall the testimony correctly, 
it tended to show that that was obtained, in the first instance, by 
Mr. Lewis, who seems to have attended to the procurement of the 
execution of these papers, either for Phillips & Sager or for whoever 
Phillips & Sager acted for, if they acted for anyone. 

This contract—and when I speak of this contract, for all practical 
purposes I speak of both of these papers; they are duplicates, except 
for the endorsement on the hack, which I do not think verv material 
on the main question, although it might in some eollateral way 
have to be considered by you—this contract acknowledges receipt 
from Mr. Kern of the sum of $200 as a deposit for the purchase of 
this property; and the terms of the sale are mentioned here. It is 
in evidence that at the time this paper was executed the house in 
question was not in existence; and I think there is no controversy 
either between the plaintiff and the defendant here, that the title 
of this property was at that time neither in Mr. Phillips or in Phil¬ 
lips & Sager, if they ever contemplated to take title to the property; 
that it was in Mr. Henry Koontz. There is no controversy, I think, 
in this case between the parties litigant that Mr. Koontz was the 
grandfather of the plaintiff, and the owner of the land upon which 
it was proposed that this house was to be built. 

Now, this contract also contains, among other terms and stipula¬ 
tions, that it is made subject to approval by the owner. It is signed 
“Phillips & Sager, agents, by J. Arthur Lewis, salesman,” and then 
at the bottom of the page there is a blank space prepared, and 
33 there are printed the words “accepted by (blank) owner.” 

Above those words are similar words, “accepted by (blank) 
Purchaser,” and in that space the plaintiff signed his name. 


Now, the contention that is made hv the defendant company—and 
this lies at the foundation of the case, for as you shall determine 


that question, so goes your verdict in this case—the defendant cor¬ 
poration claims that this contract was entered into, so far as it was 
concerned, wholly as agent of a disclosed principal. That is to say, 
the contention of the defendant corporation is that when this paper, 
this contract, was negotiated on its behalf, the corporation’s behalf, 


with Mr. Kern, the plaintiff here, Mr. Kern was informed that Mr. 


Phillips was the owner or to be the owner of this land, and that he 
would become the owner of the land if Mr. Kern would agree to buy 
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this house that was described hv some of the witnesses as being next 
to the stable. You heard that testimony, and will remember it. 

The plaintiff says that nothing of the kind occurred; that he 
never heard of Mr. Phillips as the purchaser or prospective pur¬ 
chaser of this land, or that Phillips <fc Sager, the corporation, were 
acting or assuming to act for him in the negotiation of that contract. 

The Court ruled that an inquiry might be made, that an inquiry 
of fact might be made, as to that particular controversy, or question. 
•Evidence, therefore, has been introduced by the plaintiff and by the 
defendant, much of the evidence being directed to that rather 
fundamental question here as to whether Phillips & Sager at the 
time they executed through Lewis, their salesman, this contract, 
were acting for themselves or acting for another, with knowledge on 
the part of the plaintiff that they were acting for another, and that 
that other was Mr. Phillips. 

Now, what is the truth of the matter? The testimony conflicts on 
the question. It is for you to say, gentlemen. 1 do not want you to 
be at all misled by any provision or term in this contract, or its 
signification; but I may say this to you, first: That the provision in 
the contract that this contract is made subject to approval by the 
owner, would ordinarily, to an intelligent person who can read and 
write, inform him that there might be an owner other than the party 
signing as agent, that there might be an owner whose approval was 
necessary before he would have and enjoy the fruits of a contract. 
So, too, the fact that they signed as agents, even, might suggest that 
they were acting as such for someone else. So, the fact of that 
printed form to which I called your attention, “accepted by (blank) 
Owner*’ might suggest that there was such an owner. But there is 
nothing conclusive about all of that. The question still 
34 comes back for your determination, under the facts in this 
case—and you are to consider this language on the contract 
that I have called your attention to, with all the other evidence in 
the case to determine this fact: When this contract was negotiated 
by Mr. Lewis with the plaintiff here was that negotiation in the 
interest of Phillips & Sager, a corporation, or was it Phillips & Sager, 
agents for Mr. Phillips? 

Names do not always determine a question, gentlemen. Very 
often names conceal the truth. They sometimes conceal the truth 
as often as they disclose the truth. What the jury have to do when 
a question of this kind confronts them, is this. We always have a 
good deal of difficulty in matters of this kind, when there is a written 
contract which is at the base of the controversy, and out of which, 
if you please, the controversy grows. Here you have this particular 
contract, with the provisions and terms that I called your attention 
to. I have said, however, that because that provision occurs in 
there, “This contract is made subject to approval by the owner,’’ you 
are not to understand that it is necessary that some owner should 
approve, if Phillips & Sager were acting for themselves in the case, 
if they were acting for themselves, and the plaintiff was so told, and 
knew that, then it was not important that anybody should sign and 
approve as owner; because in that case, if that were true, and you 
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should find that Phillips & Sager were the other party to the con¬ 
tract, the fact that they signed it would be enough to hold them to 
whatever obligations the contract imposed upon them. 

So, as I sav, in this case vou must consider all of the evidence, of 
course including this language in the contract, and the fact that 
there does not appear upon either of these duplicates an approval or 
acceptance by anybody. The blanks were not filled out. It may 
have been inadvertent, but the fact is there for whatever weight you 
shall give to it, in weighing all the other evidence in the case. 

There was this endorsement on the hack, the endorsement on the 
copy or the duplicate that was retained bv Mr. Lewis, or Phillips & 
Sager, agents, or Phillips & Sager, agents for Phillips, or Phillips— 
whatever the truth of the matter may be. On that copy of the con¬ 
tract there is an endorsement on the extension made to Mr. Kern, 
the plaintiff. On the copy, the duplicate of the original, retained 
according to the evidence, as to which I think there is no contro¬ 
versy here, there is an extension of the time written by Phillips & 
Sager; and for some reason—you have heard all the testimony in 
the case, and vou are to determine if there is anv reason in that—in 

7 %} •» 

that case they did not sign as agents, and no one else signs except 
“Phillips & Sager. A. W. Coe.” There is testimony tending to show 
that at that time A. W. Coe was the secretary of Phillips & 
85 Sager. 

I call your attention to these pieces of evidence, not to in¬ 
dicate for a moment any opinion or view that 1 have on the matter, 
but because I feel that when you gentlemen start off in your de¬ 
termination of this case, in order to render a verdict, it is important 
that nobody should be misled, and you least of all, as to the sig¬ 
nificance of any of the terms of the contract, as they are enlightened 
or otherwise by the other evidence in the case. 

So we come back to this question, And this question submitted to 
you for your determination here lies at the basis of this case : If you 
shall find from the evidence that at the time this contract was negoti¬ 
ated with the plaintiff, Phillips <fc Sager, agents, the corporation, the 
defendants sued here, were acting for Mr. Phillips \V. S. Phillips, 
the individual, and that Mr. Kern knew they were, and knew that 
this contract, obtained under the circumstances that are mentioned, 
signed as it was, required the approval of Mr. Phillips, and that Mr. 
Phillips was really the man that be, Mr. Kern, was contracting with, 
through Mr. Phillips’ agent, Phillips & Sager,—if that is the truth 
of the matter, your verdict must be for the defendant, because, in 
that event, Mr. Kern has sued the wrong party; the contract was the 
contract of Kern and Phillips, and not of Kern and Phillips & Sager, 
agents. 

If on the other hand you shall be satisfied from the evidence in 
this case that when the name of Phillips & Sager was affixed, through 
Mr. Lewis, to this contract, Mr. Lewis was acting for the corporation, 
the Phillips & Sager Corporation, and in doing so was acting for the 
corporation it being the princip/c on the contract, for itself—if you 
shall find that to be the fact, then you have found what is important 
to determine before you could proceed further, so far as the plaintiff 
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is concerned. You have found that the contract made was the con¬ 
tract that Kern says it was in his declaration, and if you shall so 
find, then you proceed to the determination of the question of the 
damages, if any, that Mr. Kern has suffered by reason of the breach 
of the contract, if you are satisfied that the contract has been 
breached, having been breached by Phillips & Sager, the defendant 
corporation. 

If you shall so find—and if you do, you must weigh the testimony 
that has been offered here tending to show what that damage is— 
should you reach that question in your consideration of the evidence 
in this case, the Court tells you, as matter of law, that the measure 
of damages—that is, the measure of the recovery that Mr. Kern the 
plaint-ff, would be entitled to, in the way of damages—would be the 
difference between the contract price of this property, as 
36 specified in this written contract, and the cost of the building 
of that house at the time of the default, if you find that there 
was a default. 

There is evidence tending to show, and you will determine what it 
does show, that such a default occurred sometime in the fall or earlv 

7 %J 

winter of 1917, somewhere between October and December. You 
will remember the testimony. You know what weight to give to it. 
When you come to consider that, if you shall have to consider it, 
then you weigh the testimony. As I recall the testimony tends to 
show an increase in the cost of labor and material during the period 
of time that elapsed from the date of this contract to the date of its 
breach; and as I recall the testimony it was in the way of percentages 
of increase, ranging, if I recall, from twenty-five per cent up to 
thirty per cent, or some such amount. I am not undertaking to tell 
you what the testimony was on that, but just to say that there was 
testimony tending to establish that. If you so find, you have a 
working basis for determin-g what the damages suffered by the plain¬ 
tiff are; and that would be anv difference in the cost between that 
specified in the contract and what it would cost to put up such a 
building at the time the default occurred on the part of the defend¬ 
ant, if it did occur, as testified to in the evidence in this case. 

Now, gentlemen, I think that is all there is to the issues that are 
presented here. 

For reasons that I need not bother you with the Court concluded 
that that evidence must go out, and therefor-, you will give no at¬ 
tention whatever to the testimony as to those two checks, and of any 
conversations that were testified to between Mr. Phillips on the one 
hand and some other of the officers of the defendant corporation on 
the other. That has been excluded from your consideration, and 
your determination of the issues here must be upon the remainder 
of the evidence which is submitted to you for the determination of 
this question, as a matter of fact. 

After the noting of the said exceptions hereinbefore set forth and 
the making of the same a part of the record, which is also made a 
part hereof, and because of matters and things hereinbefore recited 
which are not matters of record may be made to appear as matters 
of record, and in order that the defendant may have this case re- 
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viewed on appeal by the proper court, the defendant, by his counsel, 
moves the Court to sign this, its Bill of Exceptions, to have the same 
force and effect as if each and every one of said exceptions had been 
separately signed, which motion is granted by the Court; 

37 That thereupon the defendant tenders this, its Bill of Ex¬ 
ceptions, and requests the Court to sign the same according 

to the statute and rule of this Court in such cases made and provided 
and it is accordinglv done this 22nd dav of June, A. D. 1920. 

F. L. SIDDONS, 

Justice. 

Signed by the Court in duplicate. 

Approved: 

BELL, MARSHALL & RICE, 

Att’ys for Plaintiff. 

O. K.: 

W. GWYNN GARDINER, 

Att’y for Def. 

38 [Endorsed:] Law No. 616^\ John P. Kerns, Plaintiff, 
vs. Phillips & Sager, a Corpon. .fcn, Defendant. Bill of Ex¬ 
ceptions. Submitted to the Court this — day of June, A. D. 1920. 
“Duplicate." 

Endorsed on cover: District of Columbia Supreme Court. No. 
3427. Phillips <fc Sager, a Corporation, appellant, vs. John P. Kern. 
Court of Appeals, District of Columbia. Filed Jul- 22, 1920. Henry 
\V. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1920. 


No. 3427. 


PHILLIPS & SAGER, A CORPORATION, 

APPELLANT, 

vs. 

JOHN P. KERN, APPELLEE. 


BRIEF OF APPELLEE* 


Statement of Case. 

Counsel for appellee being of the opinion that the case 
as stated in the brief of appellant is not entirely in 
accordance with the record, prefer to avail themselves of 
their privilege of making in this brief, a statement 
of the facts, which are as follows: 

On January 26, 1917, appellee, who was plaintiff below, 
entered into a contract for the purchase of the north part 
of lot 16, square 986, in this city, and for the erection 
upon said real estate of a house which was to be a dupli¬ 
cate of a sample house which had previously been erected 
at Eleventh and Oak Streets Northwest, with certain 
minor changes as pointed out in said contract. 

The price agreed to be paid by appellant for the 

ground and the building to be erected thereon was $4,500. 

This contract was signed by appellant, by J. Arthur 

Lewis, salesman. The signature of appellant to this con- 
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tract was printed, and was followed by the printed word 
“agents”; immediately below which is the printed word 
“by,” followed by the written signature of J. Arthur 
Lewis, below which is printed the word “salesman.” 
It also appears that at the lower lefthand corner of the 
contract were printed the words “accepted by,” beneath 
which was the written signature of appellee, followed by 
the printed word “purchaser.” The contract itself was 
on a printed form, and upon this printed form appeared 
the words, in print, “accepted by” and below said words 
the printed word “owner.” 

This form of acceptance was not signed by any one 
(Rec., pp. 6-7; 26-27). 

Said contract was executed in duplicate (Rec., p. 26) 
and upon the back of the copy thereof given to appellee 
is endorsed “time of the within contract is hereby ex¬ 
tended for such a period as may be justified by time taken 
by Henry Koons to perfect his title and the ground upon 
which the house is to be built,” which endorsement was 
signed by appellee. 

The contract was procured by said J. Arthur Lewis, 
and at the time of its procurement he was a salesman in 
the employ of appellant (Rec., 13). The time for the com¬ 
pletion of said contract was extended by appellee, by the 
endorsement upon the contract, which was procured 
about the 29th or 30th of March, 1917, by one Alpheus 
Coe (Rec., p. 16), who at that time was Sett’ement Clerk 
or Manager for appellant (Rec., p. 15). 

The record further shows that the appellant, acting 
as agent for Wiliam S. Phillips, entered into a contract 
on January 30, 1917, for the purchase of all of lot 16, 
square 986, Washington, D. C., with one Henry Koons, 
who was the grandfather of appellee, and that the title 
to this ground was defective of record and the time for 
the completion of the contract of purchase was extended 
until said title could be perfected. 
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Appellee testified that he had never seen the contract 
last mentioned until the same was exhibited to him in 
court (Rec., p. 8). 

The issue of fact in the case was whether the appellee 
entered into the contract for the purchase of the portion 
of the lot here nbefore mentioned and the erection 
thereon of the house, with Phillips & Sager, appel ants 
herein, believing said corporation to be the principal 
with whom he was contracting, or whether at the time 
o making said contract he knew that said corporation 
was acting merely as agent for an undisclosed principal or 
for a disclosed principa ; namely, Wil iam S. Phillips. 
This question was squarely submitted by the court to 
the jury upon the evidence (Rec., pp. 26-28). 

Appellee testified in his own behalf that he had never 
heard of William S. Phillips, the individual, and not as a 
member of defendant corporation, as being the purchaser 
of the real estate upon which the house in question was to 
be erected, or as the man who agreed to build the house 
for appellee, or as having anything to do with the transac¬ 
tion individually (Rec., p. 11) and that Lewis told him 
that Phi lips & Sager would build the house (Rec., p. 12). 

W T hile witness, Lewis, did not testify positively that 
he had shown the Koons contract to appellee (Rec., p. 
16), appellee, his wife, mother and brother testified that 
said contract was not shown by Lewis to either of them, 
and they also testified, positively, that they had never 
heard the name of W. S. Phillips as being the purchaser 
of said ground, and that Lew r is, in speaking to them about 
the matter had always said that Ph ilips & Sager were 
making the deal (Rec., p. 21). It should be remembered 
that all of the negotiations which resulted in the execu¬ 
tion, by appel’ee, of the contract sued upon, were 
conducted by Lew is. 

The record show r s that the house was not built for ap¬ 
pellee, and that in December, 1917, which was immedi- 
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ately after the title to the ground had been perfected, ap¬ 
pellee saw Mr. Sager in person and asked h ; m whether he 
was going to build the house, to which Sager replied: 

‘‘ You don't expect me to build a house today for 
$4,500, which would cost me $6,500 to complete 
it? (Rec., p. 8).” 


ARGUMENT. 

Y hile the brief of appellant contains no assignment of 
error, an assignment was filed by him, and’ appears on 
page 4 of the record. 

He has not followed this assignment in his brief, but 
has preferred to take up the matters upon which he relies 
in a different order. 

Inasmuch as this method of treatment has been 
adopted by counsel for appellant we will follow it in the 
same sequence. 

4 he first proposition advanced in the appellant’s brief 
is that there is no testimony in the record from which the 
jury could find the value of the ground agreed to be sold 
to appellee. 

Concerning this proposition we call attention to the 
contract between W. S. Phillips and Henry Koons(Rec., 
pp. 13-14) from which it appears that the entire lot was 
to be sold for $2,100 cash. The record also disc oses that 
three houses were to be built upon the land acquired from 
Koons (Rec., p. 12), so that it is a fair inference that said 
land was to be subdivided into three lots of equal dimen¬ 
sions. This would make the cost of each lot seven 
hundred dollars ($700). 

Certainly there was evidence from which the jury could 
find that the lot upon which was to be erected the house 
for appellee, was worth about seven hundred dollars 
($700). 
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The burden of the complaint of the counsel for appel¬ 
lant upon this proposition is that there was no evidence 
to justify the verdict of seventeen hundred dollars 
(SI,700) in favor of the plaintiff below, who is appellee in 
this court. In this connection he entirely disregards the 
testimony of plaintiff below, appearing upon page 8 of 
the record, that Mr. Sager, a member of the appellant 
corporation, stated to appellee, immediately after the 
title to the land had been cleared, when he inquiied 
concerning whether or not the contract to build the house 
would be carried out, that appellee ought not to expect 
the house in question to be built at that time for $4,500 
when it would cost $6,500 to build it. Mr. Sager did not 
deny having made this statement, and if believed by the 
jury, they would have been justified in returning a ver¬ 
dict for $2,000 against appellant. 

That this matter was brought to the attention of the 
jury is shown by the colloquy between the trial judge and 
counsel for appellant, appearing on page 9 of the record. 

It was also before the jury from the testimony of the 
witness Vogt (Rec., p. 10) that to erect a building of the 
type in question in January, 1917, would cost about 
$5,500, and that there had been an increase of about 30 
per cent in such cost between January and December, 
1917 (Rec., p. 11). 

It s contended on behalf of appellant that Vogt’s testi¬ 
mony w as not admissible because he was not an expert, 
but the record show r s (Rec., p. 9), that this witness had 
been a practicing architect for seventeen years, is a mem¬ 
ber of the American Inst tute of Architects, that he was 
employed by the Housing Corporation as Assistant Chief 
to the Chief of the Design and Information Bureau of 
that organization, and that he had acquired his knowl¬ 
edge of architecture in the Massachusetts Institute of 
Technology. 

This witness walked around the sample house in ques- 
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tion, of which appellee’s was to be a duplicate, and viewed 
it from the outside, about a month before he w r as called 
to testify, and stated that in January, 1917, he w^as 
familiar, in a general way, with the price of labor, mate¬ 
rials and building operations in the District of Columbia 
and that he could give an approximate or aggregate cost 
of what expenditure would be required to erect such a 
building at the time in question (Rec., pp. 9-10). 

The employment of witness informed him as to the ap¬ 
proximate increase in building cost during the period 
from January to December, 1917, and it appears to us 
that it would have been error to have excluded his 
testimony. 

If the jury believed the testimony of Mr. Vogt, a ver- 
d ct of $2,650 would have been justified. 

We have no criticisms to make of the cases cited by 
counsel for appellant with reference to his objection to the 
admissibility of the testimony of Mr. Vogt except to say 
that it is manifest that they have absolutely no applica¬ 
tion to said objection. 

In regard to the contention of appellant, that the 
correct measure of damages was the difference in value, if 
any, between the price agreed to be paid by appellee, and 
the “market value at the time of the contract” (Rec., p. 
24), it is sufficient to call attention to the fact that the 
time for performance of the contract was extended by 
mutual agreement, unti the title to the land should be 
perfected of record, and that, as soon as the title was 
made good of record, appellee called upon appellant to 
perform; and it was then that he was told that the con¬ 
tract would not be carried out by appe lant, because it 
would cost $2,000 more than the contract price to erect 
the house (Rec., p. 8). 

The court limited the recovery of appellee to the date 
last mentioned (Rec., pp. 24 and 29), and thereby adopted 
the principle contended for by appellant, as the contract 
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was not to be performed until the title to the land was 
perfected of record. 

The next contention advanced on behalf of appellant 
is that it was not liable, and that the jury should have 
been directed to return a verdict in its favor. This con¬ 
tention is upon the theory that appellant acted in this 
matter as agent, and that its agency was disclosed to 
appellee. 

This was the main issue of fact in the case, as shown 
by the charge of the trial justice, and the evidence con¬ 
cerning this point was conflicting, with the weight of 
it, we respectfully submit, in favor of appellee. 

The ;ury having decided this question of fact in 
appellee's favor, there is nothing for review in this 
court as to that issue of fact. 

As to the citation of authorities in appellant's brief, 
we are content to stand upon the same, and submit that 
they support our contention and the charge of the 
trial justice, that this question was one of fact, to be 
determined by the jury. 

For example, great stress is laid upon the case of 
Downs vs. Bankhead, 44 App. D. C.. 101, in which the 
opinion was delivered by Mr. Justice Van Orsdel. In 
that case this court held that where a written contract 
for the reservation in a hotel of several hundred rooms 
for the Political Marching Club was executed by the 
proprietor of the hotel and signed as accepted by the 
agent of the club, and at the time the contract was made 
the agent paid $3,000 in advance, and disclaimed any 
personal liability under the contract , notifying the. hotel 
proprietor that he must look to the club for the balance 
when due, and the language of the contract was such 
as to indicate that the hotel proprietor must have so 
understood it, the trial court, in an action by the hotel 
proprietor against the agent for such balance, properly 
directed a verdict for the defendant. 



At page 105 of the opinion, this court said: 

“Not only was the name of the proprietor 
disclosed upon the face of the contract, but the 
undisputed testimony of the defendant is that 
when the present contract was made and the 
S3,000 advanced by defendant was paid over 
by Mr. O’Brien to plaintiff, defendant said: ‘I 
am turning this S3,000 over to you but I am not 
responsible for anything more in this transaction. 
That is the end of the responsibility. You can 
look to the club for the balance.’ Nowhere in the 
record is this statement denied.’’ 

Comment is unnecessary to distinguish the case above 
cited from the case at bar. 

Counsel for appellant complains of the manner in 
which the court instructed the jury. We submit that 
the charge certainly was fair and, if anything, was 
more favorable to the appellant than was justified by 
the law of the case (Rec., pp. 27, 28). 

In connection with the charge, it must be remembered 
that it was not contended on behalf of appellant that 
appellee was acting as agent for any person other than 
William S. Phillips, and the court below certainly 
charged the jury in such a manner as that this issue of 
fact was squarely presented for their determination. 

It is further contended on behalf of appellant that 
there was error committed in permitting the witness 
Sager to be interrogated concerning the stockholdings 
of Phillips in appellant corporation. The matter com¬ 
plained of is found upon pages 18, 19 and 20 of the 
record, which discloses that the only testimony adduced 
before the jury upon this point was that in January, 
1917. Phillips owned 50 per cent of the stock of said 
corporation and that he acquired the ownership of all 
of said stock on March 10. 1919. 

It is certainly relevant to inquire concerning the 
interests in this corporation of the individual claimed 
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by appellant to be the principal with whom appellee 
had contracted, particularly as the testimony disclosed 
that the witnesses Lewis, Coe and Sager, were officers 
and employees of the corporation, and were in no sense 
employees of Phillips, that the corporation exacted a 
commission from the sale of the ground by Koons, but 
did not exact any commission on the sale of the house 
and ground to Kern. 

The record further discloses that at the time it is 
stated the corporation made its deposit of SI00 on the 
purchase from Koons and the return of said $100 de¬ 
posit by the said Phillips to the corporation, the ? atter 
actually had in its hands the sum of $200 which belonged 
to appellant. 

With regard to the refusal of the court to admit in 
evidence the two letters written by P. H. Marshall and 
mentioned in the record, we contend that unless they 
were introduced for the purpose of showing that appel¬ 
lant had knowledge, through his attorney, of the fact 
that Phillips was the principal, they would have no 
relevancy in this case. 

Concerning this point, counsel for appellant, on 
page 21 of the record, stated that he was not offering 
them for this purpose, and there can be no other ground 
upon which said letters could properly have been received 
in evidence. 

Respectfully submitted. 

BELL, MARSHALL & RICE, 

Attorneys for Appellee . 


